
EX Pt\HT:: CR LATE FILED

March 27, 1998

Ms. Magalie R. Salas
Secretary
Federal Communications Commission
Room 222
1919 M Street, NW
Washington, DC 20554

RECEIVED
MAR 271998

~CIIM"" CDII I 1*
OffICECFlIEIBIE.

Re: Notice ofEx Parte Communication in Local Compctitio~ ..Prvilions
In the Telecommunications Act of 1996, CC Docket96~1nd RM 9101

Dear Ms. Salas:

Yesterday, on beba1fofLCllntemational Telecom Corp. C"LCr'), Anne K. BiDpman,
Senior Vice President and President, Local Telecommunications Division, LCI, met with
Commissioner Gloria Triatani and her Legal Advieor, Paul Gallant. The purpose of the meeting
was to discuss performmce JDeI8Ul'eIIlents, operations support systems, legalities, and the
importance of a nJ1emaking with regild to goals and criteria. Also discussed in the meeting
were recent actions ofthe New York Public Service Commission and the possible involvement
of the Department ofIustice.

I have hereby submitted two copies ofthi. notice to the Secretary, as required by the
Commission's roles. Please return a date-stamped copy ofthe enclosed (copy provided).

Please contact the undersigned ifyou have any questions.

Respectfully submitted,

.';71'

"=~-~
Vice President, RegulatoryILegi8lative Affairs

cc: Commissioner Gloria Tristani
Paul Gallant

No. of CopIee r8C'd!.--O_J.._&_
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Mr. WIIIIm F. e.ton, ActIng Sectlltary
F.... Ccmmunk:atlona Commillion
1819MSheet. N.W. - Room 222 -..: F :..
w.tdngton, DC 20554 -.,.~

~~~

Acopy of the encioMd.......1Dday to Jake Jenntngs.
RadtlHaI K8rmarkar, ~ndy Lader. Don StDckdaIe and Richerd Welch of the
Common Carrfar Buruu 10r inclusion 'n 1he record in the above rnanmced
proceeding.

TWD cap_ of this NatIce ... blIinglUbi'lftfMI to the SIiIcf-.ry of the
FCC In ac:caldance \\ith Sectton 1.1208(8)(1) mthe Cornmilsian's Rules.

Very truly yours,

~4f.~

cc: JIIGI Janni\gs
RIldhIca K8rmarkllr
w.ndy~

'- 'Don 8b:Iakdate
RIctwd Welch



.a: Iutbaz:1.ty of the Cc.iI.1aJl to PxOllUlp.te OSS
lufoaance He.sures After the E1;bth Circuit •I

Dec1810n

In light af the Eighth C1reuit' II recant c:1ecilian in 1QW&

pt,i1 c I.. v. J:CC, scme incumbent local exchange carriers (nLEe:"n)

have :maJ.ntlWlaci that the Camillion lacJcs jur:i.sdiction to es:tabli.1:.

Operations Support systems ("OSS") parfomance _ ..sur_enta,

reporttnq reqair..-nts, enforc.ment procedure., and default

perfo%1ql.J1ce standards. As proposed by Le! anci CampTel in their

joint 'etition for Expedited Rul.making, these rules would largely

••tablish measur••nt cateqorie., 1IL8thodoloqies, and reporting

procedures that would be us.d to dete:m1ne the quality of the ass

and ass acce.. provided by incumbent LEes both to coapetitive LEes

and. to to".••l"••. Thus, they would be usec. to detemine whether

CCIIIIPe1:1tive I.ECs are receiving the "nondiscriminatory- performance

mandatect by the Act -- 1.L., performance at parity with that which

the incumbents themselves ~joy. The petitioners further propose

that d8:tault stuvt.rei8 be employed. wh~re incumbent LEes are unable

.or unWilling to provicle the information necessary to detenun.

wIuIther their OSS ami ass aceus are De1ng pro~ided at parity (w1th

the tncumbents always tree to d...cnstrate that their performance

for th....l".. i. tnterior to one or more of those Itan4ards and

that t:h.y ther~ore ueed. not c:caply with tha•• particular stand.ards

in providing raci11ties and services to campetitors) .

.Nothinq in the Eighth C1rcui t • s decision ca.ts d.oubt on
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the COll1a1ss1on' s authority to pramulgate such rule•. 'to tb•
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contrary, that. deciaicm re..ff1ms auch authority •

--.....,l~;:

The Eighth

... ,.. C1rcu1t uphelc1 the COD1saion regulations that impl.ent. the

atatutory requ1r..-nt that acoell to unbundled network elements

(incluc!i1\g' specifically OSS) and services for reaale be

"noncl1scri-:Jutory, If &Del the proposed OSS rules would. be iasueci

pursuant to the .ame authority and tor the same purpose as these

reQUlations.

... In YOVI utili t i AI lAird, the incumbent LECs aclvancec:1

zwaerous challenges te the Commission' s requlaticns impl..entinq

incllllbtmt LEes' duties to provide acce.s to unbundled network

elements under Section 251(c) (3) of the Act. !he Eighth Circuit,

how.~r, largely rejected those chal1enqes and upheld the

Camm!sslon's rules as .. lawful exercise of its deleqated authority.

_.' Host UapQrtantly, fo: present purposes, the Eiqhth Circuit upheld

4' c.r.a. I 51.319ff), which requires an incumbent LEe to provide
,

-DQncli.cr1.'nltgX¥ acce••" to ROPlrltioPI '''mpoTt .Vlt_, functions

(~ich] consist of p~e-orderinq, oraerinq, provisioninq,

-.-.

..1ntenance and repair, and b111inq' functions support.d by an

iDcumbct LEe's clatabases and infoxmation." (emphasis adcled). SAtl

,':'I~ row' mil. Id., slip op. at 130-133. The Eighth Circuit also

, upheld. 47 C.F.R.. S 51.. 313 (b-c), which requires an 1ncuabent LEe to

prov1da "a curier purchaling access to unbundled network elemen1:s

w1th the pre-orclerin;J provisioning, maintenance anel repair, azu:i

billing tlmc:tions of the' incumbent LEC'I operations support system"

on -terms and conditions . . • no 11'1 t.vgr.h~e to the reque.tinq
._' 2
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carriar than tha tams UDder which the incumbent LEC pro,pid.. auc~

el_nts to itself- (.-phui. adeled). Thus, the Eighth C!%cui:

upheld the ree regulations that mandate exactly what the

petitioners are seeking here -- aqual aceess to incumbent LECs'

oss.

!be ~is.ion's authority to issue regulations dea1;ded'

to assure nandiscr1m1natory access to OSS is turther supported :oy

the fact that the Eighth Circuit also upheld numerous other

Comis.s10n regulations iaplement1nq Section 251 (c) (3) 's

nond.1scr1minat,ion p2:inc:iple. Por example, the court upheld the

CCIIIIl1.a1on' s raqu1nment that "[a) n 1Dcmabent LEe shall provide ••.

ngndi'e;1.iu1tQry access to network elemants on an unbundled ~alis

• . • •• 41 c. r .R. S 51. 301 (a) (emphasis added). Likewise, the

court &ppro,ped the Commission's determination that "the qaa11ty of

m 1mbU%icU.ed network elaent, a. well as the quality ot the access

to such unbundled network ale-nt, that an incumbent LEe pronties

to a raqnest1ng telecmmmxnications carrier shall be It l'llt equll.
in quality to that which the incumbent LEC prov1~•• ltsalf. ft 41.

. c.r.a. I 51.311(b) (emphasis acld.ed). 51••1.g 47 c.r.!'.. S

51 .. 305 (aJ (3) (requiring interconnection "that is at a 18"1 of

, quality that is equal to that which the 1nC\2llbent UC pro,p1CS••

itself"): ~ S 51.305(a) (5) (requirinq interconn.ction on "ter.ms

3
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and ~tions that an no les. favora!)le than the tams and.

c:cmdS ticma the 1:nCD"bent LEe provides intllrcmmection to itself") .1

!he Eighth Circuit'. t::eat&et of the C01IILis.sion' s so

called -superior quality rule.," 4' C.F.R. S 51.305ea) (4),

51.311 (el, rather than castinq dcubt on the C01IIIlU.ss1on' s power to
, ,

\
.,'- ,!:~:.
:,; ..

1IIplement the parity requirements of the Act with respect to OSS,

furth.: confiDUS that power. In striking down these rules, the

'0_' c:eurt observed that although Section 251 (c) (3) 's nc:mdJ.scrim~nat1on

provis1on clo.. not ;i'ft the Comm1ssion author1ty to require

"supu10r quality interconnection," it does empower the Commission

to promulgate regulations that require incumbent tEes to provide

access to campet11:iv. LEes "equal" to their own. IOWI m;". Id.,
.

• 11p op. at 139-40. Mcreevar, even While raj ac:ting the FCC's

"~' supu10r qua11ty regulations, the court expressly upheld the

Cmnm
'
ssion's rules mandating that inC\UDbent LEes modify their

taciliti•• to the extent nece.sary to provide competitive LEes with

equal aceesi. ~ at 140 n.33.

The statutory basis far the Commission I s authority in
.

t:hae u ••s 1s clear. '!he Eighth C1rcw:t: obViously recognized that

~.. aince the COJaII1ssion ia "specifically authorized" to cletemine

-wnat natwcrk elements Should be made available for purpose. of

" ..-

.....

1 Alt!lowJh the tighth Circuit cl1cl nat ad.dre•••ach of the•• rules
1Dd1V1clually, the 1hc""'ct :LECa had uked t:b. Court 1tto vacate the
ree's _'tire J'irlt P.eport and order, n IQWIl mil. Jd. at 153, and.
the Court iDate.cl Ituph [ellcl all of the C~••1cm'. unbUZKll1nq
ragulat10ns except for rule. Sl.305(a) (4), 51.311(c), Sl.31Stc)-
(f), and 51.317." 14.. at 151 n.3B.

4
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sUbaection [251](cl (3)" JaI& 47 U_S.C_ I 2!1(dl (2); tOW' Uti!, 'd"

slip op., pp. 103-104 n.10, 119 n.23), it would mate ~o I~. if

th. Ccmai.sion likewise could not adopt rule. gcmmW1q thei:

funct:1cma11tie.. Inc1eed, the cOIIIIl1ssion propuly chose in the

Lps.1 CQ'lPIt;itigp g:r:dlr (! 259) to Ificlentify el-.ents, [not] :!.n.

rigid ter.ms, but rather by tunction ft -- and the.. functions are

raquirad by statute to be performed on a nondiscr1minatory basis.

Thus, bacause network el..-nts are defined by the functiona they

perfo~, it is friYOlaus to suqqest that the Cammiesian's authority

to daf1n. networx elements excludes issues of pufoZ'ZlWlce. An

1ncUllblmt 1iSC cannot, fo: excapl., c01llPly with its dUty to provide

unbundled .witch1ng -- as defined by the commission -- by giving

acee•• to a switch that ciaes net work for eompetiti'Ve LEes u well

as 1t works tor the incmlbent •

~he Ccma~.s1onrs authority to pramulqate rule. on

noncl1.criainatory OS! perfomance in the resale context il also

confirmed. by the Eighth Circuit 1 S decision. ~h. Eighth C1rcuit

.xp:...ly Upheld the" Commission's authority UDder Section

251 (e) (4) (H) to ac10pt rul•• that "define (1 the O"7tIzoall seepe of the

lnC\Dlbent LEes' re.ale cbliqations." IOwa mil. Id., slip ap_ at

152-53. ADd •• the Commi ••lon explained in its LpSI) Cn-n.t;itian

Qrder , ita regulations requirinq nondiscrin1natory access to OSS

were alae adopted pursuant to that provision. Iaa kg.1

CAmDetit;pn Qed.: I 51; ("nondi.crimin&~oryacce.s to operations

5
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.uppo~t Iyst...• is a .~.r.m or candi~ion of • • • ~el&1. UDder

Section 251 (c) (4)") •

In sum, far fram =c:t.~nq the commis.ion t s author!ty

to pxoaulpte regulations 1IIpl~t1nq.the requ1raent that

iD~ct LEe. ~ov1de their CCIIIIPE1tors with ass mel OSS ace••• at

·a quality eqaal to that which the inCUSlbent itself enjoys, the

Eigh'th C1xcu1t 's electsion reatfims that authority. And. the rule.

proposed DY the p.t1t1ona:s, a1Jud at Masuring the eur:'mt level

o~ qwLlity of 1ncumbent LEC.I' O!S •• pro11idad to the incumbent LEes

tb....lv•• and as provided to camp.t1ti~. carrier., are vital to

.nsuring' such .qual access. IndHci, without cl.ar perfom&nce

....UZ'D\Cts aDd repcrtin; requir_nts, requlatory ateDci•• will

ha.... DO ability to datem1ne Whether :i.nc:ullbent LEe. are fulf111inq

their nondiscrimiDat1on ob11;.tio~ undar the ~.

It ia ~ly clear that the CommissiQn has authority to

pZ'OllUlp:t:e regulations proposed by petition.:r:s t:hat would .et

"clefault perfomance tnt.nals. • !he.e d.efault perfo:z:mal1ce

1J&~.~l. would take effect mwl when an 1nCU1abent LEe had failed.

. or refused to supply appropriate data for any .aauremat category,

and would thus seek to c:force the A.c:t' s parity raqu1~ts in the

, Baeca ot 1DfODat1on fZ'ClIIL the 1,nC\Dlbent LEe. ODce the inCUllbant

LEe provides such infar.matian, thtm the perfom.nce atand'rcls would

b. det.raiDed by the incumbent LZCt. own perfomance intervals.

Ie. ,.gal1¥ LeI COIIaeDt., CC !)ocket No. 96-98, at 6-7 (July 16,

1117) (corrected ....rsian).

I



·"",",-----,

'. :'::i'"-_......__..._.~---j! '_:"j'j

.'.
As lIUCh, the peJ:foJ:MQ,ca .teduds are well wiw.n the

'......' lcope of the statl1tory author!ty d1.1cus.ec1 above allaw:LD; the

Cowi••ion to prCaalpte r8IJUlatiDDS that require 1DC\1IIIbtmt tECs to

.---...... pzov1de equal access to OS! • In tact, th••e standards u.

..••'d,al to p:nent1rlq 1DCU1abent I.I1cs fram ci1scr1 mf nat1D.q .pl~st

CQIIpetit1ve ~ca by a.1aply fallinc; to provide the ·..uuremeht at.

nec•••ary to clatum1ne their true lavel of OSS performance.

Horeo~, th... clefault rule. are also a reuonable response to the

fact 'tbt 1ncuIDbct tECs have exclusive acce.s to 1I08t of the

1J1fO%Ution necessary to cletem1ne tbeir actual OSS perfoX1llmCe;

••tt1nq default performance standarei. 9ive. 1ncuabent LEes

Ulcent1".. to come forward with 1nfo=uation reqardiAg their true

l.~l.l of OSS perfo:m&DCI, thereby allowinq requlatars accurately

~. to deta:mine the quality of ass aceeS8 to which competitive LECs

are ent1tlecl.

..,


